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TIMELY LIEN REGISTRATION NECESSARY TO PROTECT PRIORITY 
Trez v. Wynford 
2015 ONSC 2794 (Ontario Superior Court of Justice) Judgment rendered December 10, 2015 
 
THE FACTS 
 
Metro Toronto Condominium Corporation No. 1037 (the “Condominium”), a commercial 
condominium, brought a motion seeking priority over a mortgage held by the applicants, Trez 
Capital Limited Partnership and Computershare Trust Company of Canada (collectively the 
“Mortgagees”). The mortgage was registered against units owned by Wynford Professional 
Centre Ltd. (“Wynford”). 
 
In 2011, Wynford purchased a majority of the units in the Condominium. Two of the controlling 
parties of Wynford, Norma and Ronauld Walton (collectively the “Waltons”), were elected 
directors of the Condominium and were appointed as president and secretary. One of the three 
other directors was Dr. Bernstein, a business partner of the Waltons who later denied having 
any knowledge of his appointment.  
 
Wynford approached the Mortgagees to refinance its units. In completing their due diligence 
the Mortgagees received two status certificates signed by Norma Walton as president of the 
Condominium. The status certificates stated Wynford was not in default of the payment of 
common expenses for the units. The loan in the amount of $9,850,000.00 was fully advanced to 
Wynford on March 7, 2013, and a first priority mortgage was registered on title to the units. 
 
A subsequent dispute between the Waltons and Dr. Bernstein  resulted in the court appointing 
first a manager of Wynford and then a receiver (the “Receiver”). A few months after its 
appointment, the Receiver paid Wynford’s common expense arrears for the prior three months 
and from that time continued to keep the common expenses current for Wynford’s units. 
 
During this same period, the other directors of the Condominium learned that the Waltons had 
been negligent or fraudulent and acted in bad faith as directors and officers of the 
Condominium. Litigation ensued and at a court-ordered annual general meeting took place 
where the Waltons were removed as directors, a new Board was elected and the owners first 
learned that Wynford’s units were significantly in arrears of common expenses without any 
condominium lien action having been taken under the Condominium Act, 1998 (the “Act”).  
 
Wynford’s common expense arrears by that time totalled $1,284,508.23. The new Board 
claimed it did not learn the exact amount of the arrears until March 2014. 
 
The Condominium brought a motion seeking an order granting it an equitable lien over 
Wynford’s units for the common expenses arrears or, in the alternative, an order reviving its 
statutory lien rights against Wynford’s units. 
 
  



 

 

  

 
About Condo memoranda are provided for general information only relating to Ontario condominium law.  They are not intended as legal advice.  Anyone 

wanting or requiring legal advice or assistance relating to any aspect of condominium law should contact competent and qualified legal counsel. 

© Clifton Kok LLP 

 About Condo - Page 2 

THE DECISION 
 
The court refused to grant the Condominium an equitable lien noting that it is not proper for the 
court to create an equitable lien where a statute has created a lien for the same purpose.  It 
found that the Act clearly sets out the Condominium’s right to lien for common expense arrears 
and that Sections 85 and 86 of the Act balance the rights of all the stakeholders, including the 
condominium corporation and mortgagees. The court stated: “To interfere with that balance by 
granting an equitable lien in circumstances where the statutory lien has expired, regardless of 
the reason, would be contrary to the purpose of the Act.” 
 
With respect to revival of the Condominium’s lien rights, the court also refused, finding that 
regardless of how the arrears arose, even if by fraud, negligence or bad faith, the revival of the 
lien rights would upset the balance of rights provided for in the Act. Specifically, in this case 
revival of the liens would deprive the Mortgagees from the proper notice required under the Act 
which would are intended to give mortgagees time to consider options.  
 
The Condominium was required to pay the Mortgagees’ costs of the motion. 
   
THE ANALYSIS 

Take Away #1: Act in a Timely Manner to Preserve Condominium Lien Rights 

A condominium lien arises upon default in the payment of common expenses as and when they 
come due. Such lien expires if a certificate of lien is not registered within 90 days of the default. 
Directors and property managers need to ensure that unit owner ledgers and records are up-to-
date and that lien proceedings are commenced in a timely manner, generally meaning that this 
should be done no later than the beginning of the third month following the date on which the 
arrears arose.   

This case also appears to make it clear that failure to satisfy the timing requirements in the Act 
will result in a loss of the lien rights forever irrespective of how the arrears arose and 
irrespective of the misconduct, negligence or bad faith of any director or manager.  We do not 
state that this as an absolute conclusion, however, since it is possible that the court would have 
decided differently if there had been no minority directors who were able and ought to have 
seen what was going on.  The court states, “They should not have acceded fully control of the 
Board to the Waltons.”  Potentially, in a case where the bad faith directors constitute the whole 
of the board, a court might be prepared to reconsider whether an equitable remedy is 
appropriate. 

Take Away #2: Be Aware of who is in Control of the Corporation and Elect Honest Directors 

Unit owners will want to ensure that they elect directors who will act honestly and in the best 
interest of the condominium. Avoiding election of directors with related interests is also 
generally advisable.  In fact, it is also a good idea, if a property manager is hired, to ensure the 
manager is also independent from any of the directors. These precautions provide checks and 
balances and will hopefully prevent the kind of situation faced by the Condominium in this case.  

Further, owners should not take a back-seat approach to the management of the condominium 
after the directors are elected. Owners should ensure they are provided the proper documents 
or records regarding the condominium and that meetings are called and held in accordance with 
the Act.  The court commented in this case that “the unit owners…acquiesced in the failure to 
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provide up to date financial statements.”  This won’t prevent every possible risk of fraud or 
deception, but it is a basic and essential component for protecting owners’ interests. 

Last Word: All is Not Necessarily Lost 

Despite this judgment, the Condominium might still be able to recover the arrears of common 
expenses by bringing an action against Wynford. As set out in section 136 of the Act, the Act 
does not restrict the remedies that are available to a person where another person fails to 
perform a duty under the Act.  Further, the Ontario Court of Appeal in Carleton Condominium 
Corporation No. 396 v. Burdet confirmed that a condominium can pursue a unit owner for 
common expense arrears despite the loss of lien rights.  Whether the owner will have the funds 
to pay, however, is another question, and it is that lack of certainty, and the loss of priority over 
other creditors, that constitute the condominium’s greatest risks of loss in a case like this one 
and the main reasons that vigilance in protecting lien rights is a fundamental duty of every 
condominium board. 

 

      Jessica A. Spataro and  Michael H. Clifton  

(August, 2016) 


