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THE FACTS 

The applicants are the owners of residential units and parking units within Metropolitan Toronto 
Condominium Corporation No. 856 (the “Condominium”).  Both applicants were former 
directors of the Condominium.  While on the board, they asserted the position that they ought 
not to be required to pay contributions to the common expenses on account of their parking 
units.  Not able to convince the other directors, the applicants commenced a court application.  
Both were subsequently removed from the board at a special meeting of owners. 

The applicants alleged that prior to the hiring of Summerhill Property Management as the 
manager of the Condominium, no common expense contributions had been required on 
account of their parking units.  They were unable to prove this claim. 

The applicants further suggested that common expense fees relate only the use of common 
elements such as elevators, the party room, landscape maintenance, and so forth.  They argued 
that since the parking units make no use of such things, no contributions to the common 
expenses should be required on account of them. 

As the relationship between the applicants and the other directors and manager of the 
Condominium were strained, there were also disputes relating to access to Condominium 
records.  These were resolved prior to this hearing, but the implication in the judgment is that 
the Condominium had resisted providing the applicants with access to the records – most of 
which they were entitled to view either as directors or as owners – prior to the litigation being 
commenced.   

THE DECISION 

For the purposes of this memo, the critical outcome of the court’s reasoning was that the 
Condominium “has no choice” but to assess and collect common expense contributions in 
accordance with the proportionate shares allocated in the declaration of the Condominium to 
each of the units – parking units and residential units alike.  The court found this conclusion, and 
the proportions allocated to the units, to be “unambiguous” and “obvious”. 

On the issue of costs, the court noted that the applicants’ dispute was over their obligation to 
pay only about $600 per year as common expense contributions.  The result was to cause the 
Condominium to spend nearly $30,000 on the litigation (roughly equivalent to the amount at 
issue for the Condominium if the applicants had won their claim).  The court felt it should treat 
the owners’ claim as akin to a “class action” suit on behalf of the owners of all parking units.  For 
that reason, and also taking into account the fact that it was only as a result of the litigation 
being commenced that the Condominium eventually provided access to all records that the 
applicants requested, the applicants were required to pay only $7,000 ($3,500 each) in costs to 
the Condominium. 
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THE ANALYSIS 

Take Away #1: Get Good Legal Advice Before Going to Court 

It is not surprising to discover in this case that the applicants represented themselves at court.  
It would have been very surprising if any self-respecting lawyer with knowledge of Ontario 
condominium law had sought to assert the position these applicants were taking with respect to 
the payment of common expense fees.  One lawyer commenting on this case simply called it a 
“thorough waste” of the court’s time.  And so it was: an exercise in futility.  The conclusion was 
foregone, because the law is already clear:  Every unit is to pay that proportion of the common 
expenses allocated to it in the declaration of the corporation.  Period.   

The take away here is to obtain legal counsel before taking firm or strident legal positions and 
especially before taking legal action.  Of course, we don’t know whether the applicants might 
have done what so many people do, which is talk to “a friend” who is a lawyer, or “a lawyer”, to 
get their ad hoc take on the situation.  A little advice: if you haven’t formally retained the lawyer, 
and haven’t given him or her all of the facts and information to carefully review, you haven’t 
really received legal advice. 

As a result of taking an unreasonable and inaccurate position on what is really rather obvious 
law, the applicants not only cost themselves all their own time and money invested in the case, 
but paid additional costs to the Condominium, and created significant discord within their 
community.   

Take Away #2: Do What is Right, Without Being Forced To 

The costs award in this case was limited by two facts.  

First, the court appeared to take the applicants at their word that their concerns were genuine 
and that they were seeking the benefit on behalf of all parking unit owners in the Condominium, 
akin to a class action.  We can’t assess whether this was a reasonable view, but it was the one 
the court went with.   

Second, the court took some umbrage with the fact that the Condominium delayed provision of 
requested records to the applicants until court action forced their hand. 

The Condominium likely couldn’t have done anything to change the court’s view that the 
applicants were pursuing a “quasi-class action,” but it certainly could have avoided the second 
cause for the reduction in the costs award.  Had the board and management provided the 
records at the time they were first requested, not only might the acrimony that resulted in 
litigation have been softened somewhat, but, even if the litigation had continued as it did, the 
costs award to the Condominium might have been more significant. 

Doing the right thing at the right time, just because it’s right, even when the person you’re doing 
it for seems like the “bad guy,” often helps to avoid other troubles further down the road. 

 

         Michael H. Clifton  
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