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GOOD FAITH AND HONESTY ON THE ROCK 
 

Summer Services Ltd. v. Karwood Commercial Condominium Corp. 
[2016] N.J. No. 184 (Nfld&Lab. Sup. Ct. – Trial Div. – Gen. Div.)  Judgment rendered June 8, 2016 

 
THE FACTS 

Karwood Commercial Condominium Corporation (the “Condominium”) is a condominium 
created in accordance with the Condominium Act, 2009, of the province of Newfoundland and 
Labrador.  As allowed under the provisions of that legislation, the Condominium’s declaration 
included a requirement that no business be conducted in a unit that is determined by the board 
of directors to be in competition with the “core business” of another unit owner. 

Summer Services Limited (SSL) purchased a unit in the Condominium.  Prior to the purchase, a 
director of the Declarant sought information from SSL about the massage therapy components 
of its business, stating that an agreement would be sought from an existing unit owner who was 
a chiropractor, who also provided massage therapy.  No agreement appeared to have been 
made before SSL’s purchase of the unit was completed. 

Approximately one year later, SSL sought the consent of the board (as required by the 
declaration of the Condominium) for installation of air conditioning in relation to some services 
provided to expectant mothers (not its massage therapy services).  Almost six months later, the 
board refused to grant its consent, stating that it was not approving any exterior modifications 
to the building.  It was later admitted that the board’s real intention was to use SSL’s request for 
consent as leverage to require SSL to discontinue its competing massage therapy business, 
which the board alleged it had learned of only a year after SSL purchased the unit. 

SSL applied to the court for an order requiring the Condominium to consent to the installation of 
air conditioning. 

THE DECISION 

The court affirmed that the board of directors of the Condominium had discretion to refuse to 
consent to the air conditioning installation.  However, due to the failure of the board to act in 
good faith and honesty, the court ordered that the installation be allowed.  The Condominium 
was also required to pay SSL’s costs of the application. 

THE ANALYSIS 

Different Jurisdiction 

Obviously, this case is from Newfoundland and Labrador and not Ontario.  Therefore, it is not 
direct precedent that binds the decisions of an Ontario court.  This does not, however, make it 
irrelevant to us here. 

The relevant provisions of the Condominium Act, 2009 of Newfoundland and Labrador are very 
similar to those in Ontario’s Condominium Act, 1998 (including as amended by Bill 106).  Both 
items of legislation provide that a declaration may contain restrictions on use and occupancy of 
the units; both provide that the condominium corporation must take all reasonable steps to 
ensure compliance by owners and residents with the declaration, by-laws and rules of the 



 

 

  

 
About Condo memoranda are provided for general information only relating to Ontario condominium law.  They are not intended as legal advice.  Anyone 

wanting or requiring legal advice or assistance relating to any aspect of condominium law should contact competent and qualified legal counsel. 

© Clifton Kok LLP 

 About Condo - Page 2 

condominium; and both impose on condominium boards of directors a duty to act in honesty 
and good faith.   

Although this decision will not be binding on a court in Ontario, it could be influential and used 
as a reference point of analysing a similar situation here, just as, in reaching its judgment in this 
case, the Newfoundland and Labrador Supreme Court relied on cases from Alberta, Ontario and 
Saskatchewan. 

Reasonableness, Good Faith and Honesty 

In this case, if the board had acted consistently in an upfront and honest manner, it would have 
won.  The court acknowledged the discretionary powers of the board and the reluctance of a 
court to interfere with the same.  It agreed that the provisions of the declaration in question 
gave this board latitude to impose, as a condition for the request for air conditioning, a 
requirement that the owner comply with other provisions of the declaration with which there 
was non-compliance. “But that,” said the court, “does not end the matter.” 

The court noted that the testimony of the board that it did not know about SSL’s competing 
business until a year after it had purchased the unit, “does not appear to be true”.  Rather, it 
appeared to the court that the board had turned a blind eye to the issue until the chiropractor, 
with whom SSL’s business was in competition, complained. 

The court further noted that the board failed to indicate in its correspondence to SSL the real 
reason for its refusal to grant approval for the air conditioning installation.  The court stated, “it 
was disingenuous of the Board to deny approval…based upon a manufactured reason unrelated 
to either the objective criteria for the approval…or its reason for doing so – the business 
conflict.”  

The court concluded that such bad faith and dishonesty rendered the board’s decision, 
“oppressive and unreasonable,” and that an attempt by the board to rectify the situation after 
SSL’s court application was already filed was, in effect, too little, too late.  “The 
unreasonableness of the [board’s] actions,” it decided, “is exacerbated by the passage of time.” 

The take-away for a condominium board in this case is relatively simple:  be honest.  We might 
add to that a reminder that the Condominium Act, 1998, also requires boards to be diligent.  An 
honest and diligent board, acting in good faith, will not delay seeking compliance, and will not 
invent excuses for its requirements just because it believes they might work better than the 
truth.  The truth is, the truth always works better. 
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