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"BUSINESS JUDGEMENT RULE" AFFIRMED FOR CONDOMINIUMS 

3716724 Canada Inc.  v. Carleton Condominium Corporation No. 375 
2016 ONCA 650 (Ontario Court of Appeal) Judgment rendered August 30, 2016 

THE FACTS 
 
The plaintiff is a company that owns a number of commercial-use parking spaces in a mixed-use 
condominium in the Ottawa area.  The spaces were rented out on a monthly basis, and the 
plaintiff applied to the condominium corporation for consent to make changes to the common 
elements that would allow it to shift to hourly rentals.  The board of directors of the corporation 
determined the changes should be treated as substantial, requiring approval by the owners of 
the two-thirds of the units, and further would allow them only on the condition that the plaintiff 
hire full-time security on account of security issues it believed would arise if the proposed 
changes were made. 

Despite the existence of an independent security analysis confirming the board’s concerns, the 
plaintiff believed these requirements to be oppressive and challenged the board’s decision in 
court under section 135 of the Condominium Act, 1998 (the “Act”).  The trial judge agreed with 
the plaintiff that the board’s requirement that it hire full-time security unfairly disregarded the 
plaintiff’s interest, but did not agree that deeming the changes to be substantial was oppressive.  
The court ordered that the requirement for a security guard be prohibited. 

After hearing further submissions from the parties, the court then issued a second judgement 
that addressed the question of whether the unit owners would be able to vote on the proposed 
changes to the parking area, given that the owners’ votes would likely be affected by the risk, 
depending on how they voted, of the corporation (i.e., the unit owners themselves) having to 
pay damages to the plaintiff if the proposed changes were not allowed.  Therefore, the court 
ordered that the vote not take place and that the plaintiff be permitted to proceed with the 
proposed changes to the common elements. 

The condominium corporation appealed these decisions.   

THE DECISION 
 
The Ontario Court of Appeal overturned the trial judge’s decision and awarded costs of $9,500 
to the condominium corporation.  

The court affirmed the basic function of a condominium board of directors as managers of the 
affairs of the corporation and of the common elements.  It reiterated the obligation of unit 
owners to seek approval under section 98 of the Act for changes to the common elements, and 
the right of the board of directors to treat such changes as substantial, resulting in the necessity 
of a vote as described in sections 97(4) and 97(6) of the Act. 

The court further confirmed that the trial judge had correctly analyzed the question of 
oppression, in so far as the proper legal test was correctly applied.  However, fresh evidence was 
brought before the Court of Appeal that demonstrated the trial judge had relied on evidence 
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that was not properly before him and that had not been subject to proper examination or 
rebuttal.  Had that evidence not been considered, the Court of Appeal determined that the trial 
judge could not have made the decision that was made. 

However, this was not the court’s only reason for overturning the original decision.  The Court of 
Appeal further determined that even if that evidence had properly been before the trial judge, 
the judge had made an error by substituting his own judgement for that of the condominium 
board’s duly and reasonably exercised discretion. 

This latter analysis was cited in a Lawyer’s Weekly1article as one of the most important aspects 
of the Court of Appeal’s decision.  Although to some extent it was simply a restatement of a 
long-standing principle of law – called the “business judgement rule” – that has been applied to 
condominiums before, the Court of Appeal took the time to expressly outline the principle as it 
applies in the business law context and state clearly that it also applies to condominiums: 

Therefore…the first question for a court reviewing a condominium board’s 
decision is whether the directors acted honestly and in good faith and exercised 
the care, diligence and skill that a reasonably prudent person would exercise in 
comparable circumstances.  If they did, then the board’s balancing of interests of 
a complainant under s. 135 of the Act against competing concerns should be 
accorded deference.  The question in such circumstances is not whether a 
reviewing court would have reached the same decision as the board.  Rather, it is 
whether the board reached a decision that was within a range of reasonable 
choices.  If it did, then it cannot be said to have unfairly disregarded the interests 
of a complainant. 

Having determined that the board’s analysis in reaching its decision met the said standards, the 
Court of Appeal dismissed the original finding of oppression and affirmed the board’s right to 
require a security guard as a condition of approval of the plaintiff’s request for changes to the 
common elements.   

THE ANALYSIS 

 
The take-aways here are for condominium boards and unit owners. 

For the unit owners, your lesson is that not getting what you think is in your best interest from 
the board of directors is not evidence that the board is treating you unfairly.  In this case, not 
only had the board been concerned about security issues arising, but it also had independent 
professional evidence that their concerns were reasonable. This should have given the owner 
pause before alleging oppression.  In fact, the owner’s best response would have been to treat 
those concerns with serious consideration and propose alternatives, if there were any.  It might 
nevertheless have remained within the board’s discretion to uphold its original position.  
Sometimes, unit owners just have to accept that they will not always get their own way.  (This is, 
in fact, a crucial fact that every condominium unit owner must be prepared to accept, or it is 
best not to purchase any units in a condominium.) 

For the board, the take-away here is not that every decision you make will necessarily be subject 
to deference in your favour by the court, but only those decisions which you have reached after 
applying yourselves in good faith, honesty and with due diligence, care and skill.  Merely taking 
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the advice of the professional who most seems to agree with your initial, knee-jerk reaction to 
an idea, is not exercising due diligence or care. Rather, the board must, to the extent it can, 
study matters out, ask probing questions, review and consider information and seek 
understanding.  It must actually balance interests, not merely favour one or another, particularly 
its own.  Only then, when the board has fulfilled its duty, will the court be in a position to defer 
fully to its discretion. 

In short, this case really teaches us nothing new about condominiums and how they are 
governed, but it helpfully affirms principles that, sadly, seem to require repetition before they 
become the common standards. 

 

         Michael H. Clifton  

(September, 2016) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
1 Found at, http://www.lawyersweekly.ca/articles/2944.  
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